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STATE DOF MONTANA
SEFORE THE BCOARD OF PERSOMMEL AFFERILS

IM THE MATTER DOF UNEAIR LAEOH PRACTICE CHARGE HO., 31-89:

FLOREHCE-CARSLTOMN, CLARESIFIED
BESOCIATION,

Complainant,

FLOREHNCE-TARLTON SCHODL

]
)
)
)
- vg = ) FINAL OADER
)
|
DISTRICT, )

|

I

befendant,

oW W W W W W W W e o

Toe Pindings of Facty <Concludgians af Law; and Recommendad
Drder were issued by Hearing Examiner John Andrew on  Hay 22,
1391.

Exceptions to the Findings ef Fact; Conclusions of Law; and
Recommended Order were filed by Emilie Loring, Attorney far
Copplainant, on Juse 11, 1951,

Oral argument was scheduled before the Baasd of Fersonnel
Appeals on Friday, August 2, 1991,

After reviewing the recerd, considering the briefs and oral
argusents, the Board orders A8 follows:

p " IT IS ORDERET that the Exceptions to the Findinogs of
Fact: Conclusione &f LawW; and Recommended 'Order are hereby
deniad,

LN IT 18 ORDERED that this Board therefore adopts the
rindinga of Fact; Conclusions of Law; and Becommended Order of

Hearing Examiner John Andrew 2 the Final oOrder of this Board.
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DRTED this AT day of August, 1991.

CHATE

EORAD OF PERSOMMEL APPEALS

CERTIFICATE OF MRILIHNE

I, Jerpnifer JACODESn, Qo

copy of this doacument ‘wWas mailed to the

day of Aungust, 1991:

e, Ernéest Jean

superintendent
Flarence-Carlton Public. School
5540 014 Highway 23

Floremnesa, MT 523535

on E. Kleppsr
The Klepper Company
P-.O. Hox 4152
Hissoula, MT SHBEDE

Emilie Toring
HILLEY & LOBRIHG
OO Daly Aavenue
Hissoula, HMT S5ERO1

MOTICE 3 You-gre ‘entltled t

Judzcial Beview may be ohteined

Aeview with the- District Cour
from service of this arder:
rrovisicons of Sectien 2-4-T0%,

wOW W oW o W W R

following an the

certify that a trus and gaﬁggilr

5

Hoardg

t

GE

Judicial
by £iling

of Personmel appeals

Beview of this order.
a netition for Judicial]

na later than cEthirty (30) days
Judicial Review is ‘pursuant ke tho

€0, ,

HCA.
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STATE OF MCOHNTANA
BEFCOEE THE -BOARD COF PERSONNEL ATPELALE

IN THE MATIER OF UMPAIR LADOR PRACTICE NO. 31=-3%:

FLOBENCE-CRRELTON, CLASSIFIED

AESOCTATION
Campglainant, FINDINGS OF FACST;
CONCLUSIONS OF Law;:
e HEOOMMENDED ORDER

FLOFENCE-CARLTOHN SCHOOL

|
i
|
|
|
|
!
!
DISTRICT, |
)
)

Pofendant.
AR AR R RN TR AT EET TN F WYY
=i IRTRODUCETION

The above macter copes on a5 a tesult of an unfair labor
practice filed by the Flarence-Carlton Classified Association on
June 26, 1989. The matter was remanded by the Board of Personnel
Appeals so that each party could “fully presspk all relevant
avidence including the matters pertinsnt co the actions of prior
schoal boards in approving or disapproving these payments"
thaolidays]., An evidentiary hearing as directed oy the Board was
held and the matter submitted an January 18, 19%]1.

II, ISEUE (As defined by the parties)

Whether the Defendant's failure either to give classified
emplovees the Mocndays following Christmas and Wew Year'a as pald
holidays or to pay emplovees Ifor Christmas and New Year'e'in
light of tha history of glving the following Mondays off with pay
when holidewys Ffell an Sundays 4imn o 1982, I0BE and 1984 is a

unilacers!l chaznge in a mandatery subjeck af bargaining and a




90

1

12

13

a4

143

16

17

18

1%

21

i

i

refusal to bargain in good faith.
I11. STIPULATED FACTE (fl through #6 Eestipulated)

% The Florepce-Caclton Classified Association
(Ressocciation) represents the clegssifled emplovees of Defendant
school distriat.,

2 Tha Association was cerclfiad as the exslusive
representative in the fall of 1%86. The parties negotiated in
1987 apd 198 secking to reach acreament on an initial collective
bargaining contract. The initial contract was entered into on
February 17, 14939.

3. Christmzs 1%8E and New Year's Day 1989 fell on Sundavs.
The classified employees did not work, por wers they paid for the
two holidays. They were not given the following Mondavys off nor
were thoy paid more than straight time for the following Mondays.

3. The last time Christmas and Wew Year's Day fell onm
sundays was In 1983 [Christmas) and I19B4 (Mew Year's Day). The
glageifiad employees reselved the following Mondavs a5 holidavs
and wara paid for the Monday holidays,

s In 1382, July 4th fell on a Sunday. Year round
classificd emplovess scheduled to work im July were given Monday,
July 3, 1982 as a heliday and were paid for that holiday.

B The coliective bargaining contract salved the oproblem
for the future. Complainant's requested remedy 1z stralight time
pay for Chrigstmas 1588 and New ¥Yezr'sg Day 19B9 for all classified

emplovees represented by the Associaticon.
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T From 1572 through 13889 the law  pertalining €0 helidays
for school districtes;, 20-1-303 MCA, has provided the folldwWity
halidays and language:

Kew Year's Day. (January 1)

Memorial Day {(last Monday in May)

Independence Day (July 4}

Labor Day (first Meonday in September)

Thanksgiving Day (fourth Thursday in Hevembar)

Christmas Day (Decembor 2%}

State and Naticnal Election Davs when the school
building is used as & pallling place and the canduct of
grehool would interfera with the electian process at the
pelling place.

When these holidays fall on Saturday or Sunday the
preceding Friday or the succeeding Monday shall not bea
gchool holiday. (Emphasis added.)

B. Superintendent Dr. Ernie Jean testified that Board
Policy 623, Dafendant's Exhibit §2, dealing with' holidays was
modified €0 take effect July 1, 18B3, and that as of thas date
the Board afficmed ites declslion to follow the provisions of 20-1-
303 MCh.

< I The time cards submitted =s Defendant's Exhibits 46 and
47 reflect that for the pericd of time they cover, parts of 13286
and 1287, the District was censistent in applying 20-1-205 to
hollday pay.

10. The June 21,1983, minuvtes of the Baard state:

"Clazgified personnel will be evaluated once a year Ain

writing. Holidays will be prescribed by state law. if

holiday is on Sunday, the following Monday will be allowed
but if heliday is on Saturday, Friday is not allowed.®”
This is - a wariance from 20-1-305 MCA pertaining to: holidays

falling oo Sunday and is pemissable upnder the law.

3
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11. On December 7, 1983, the non-certified staff wrote £o
the Board and recuested the following:

"The noncertified persasnnel ‘at Florence-carlton Schaoal

respectively request ' that you grant them the Monday afcer

Christmas and the Monday after New Year's Day as holidays

rather than days that wvacation leave be used by the

amployees wanting that time off. *{paid hallidavs).”

Thiz indieates an understanding- by the staff, garnersd
through whatever sgource, that  holidays falling an  Supnday,
inciuding Chriscmas and Kew Years Day were not paid holideye.

In response to this request +the Board minutes  of Decembar
13, 1983, read:

"A request from the non-certified staff for paid holidays om

December 25 and January 2 was declared moot as the day after

a Sunday ‘holiday is a paid heoliday.™ [Emphasis - added. |

Again, this is a variation from the statute,

12, Cn Februaxry 3, 1334, the non-certifled seaff yrote to
the Board regarding canzideratisn of varigus terms and conditions
of amployvment. The relevant part of the reguest asks ta
"Feinstate the holiday allowance as listed below™. The request
then goes en to refer to "legal holidays-as listed in section
75,7406 RCM". 73.74068 RCM Is now'codified as 20=-1=305 MCA, the
section. that provides that the Monday following haYlidayz that
fall on-Sunday is not a holiday. Rnowingly or not, the employees
wore asking to not be paid for halldaye £alling oo Sunday.

13. The non-certified staff wrote anotker list of items for
the Hoard +to consider on April 2%, 1585, That request asks that
the Board consider the "legal holidays a8 liskted in I-=1-216."

4
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This statute provides legal holidays for the state 4f Mantana
including MHMonday as a heliday if the recognized holiday fells an
a Sunday. By referencing this statute the employeas seamingly

weare how reguesting pay for holidays falling on Sunday.

IWV. DIECUTESION

Thig matter was remapded by the BOPE with speecific
instructicns to consider all pricr Board action relating to
payment for school holidavs. In doing so, this necegaitated the
iptroduation of evidenco not previously considered; or for that
metter not offered. In  some dinstances that Iinformation was
banaficial, In other instances that Anformation just compounds
the confusion surrounding this matter. There are documents that
bear no date; documents that have missing material; and documents
that refer to "law" without referencing specific =ztatutes.

The guestion in this case is whether 3 unilateral change has
been made In a manéatory subject of bargaining. It ig agreed
that hollday= are a mandatary subkject of bargaining. To
determine whether there has bean & echange 4t must first be
determined how holldays were treated at the time the change, if
it ‘was a change,; occurred. The poliey, or rule In effect as to
haliday mDayment is the basic fact that must be determined.

The District contends that 20-1-303 MCA which does not allow
for Manday as a hoeliday 1f the recegnifed heoliday falls oo sunday

iz controlling. The Bazrd furthey contends ehat its actions, the
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actions of the non-certified staff and the policy manual reflect
2 reliance on apd application of 20-1-305 MCA. The Districe
further contencs that the wvariation £rom thiz statute which
ooccurred in 1283/BE4 was a ocne time Basrd action and that the
foard then returned to its written policy.

The Azsociation conotends that the evidence subamitted on
remand  should not alter the original decision ‘and that there was
never any discusslen between the district and the non-cercified
gtaff abeout not cbserving Christmas and New Year's Day as pald
holidawve. regardiese of what day they occurred.

At the enset it is noted that there was no bargaining

ropreseftative negotiating Ffor the non-certified, staff until

after the helidays in guestion oceourred. However, it is coryest

to gay that on a wearly besis the pon-certified staff offered
"mroposals” on various issues, including holidays, which were at
izagt teviewsd by the Board. Since there Was no Eestimony
affered by the nop-certified staff, or by any of the Bpard
membars A% to what these "proposals” meant the paper trail 1is the
only evidenoe as: to what the status of holidaws was at the time
the £irst collective bargaining agresment was reached. Eased on
that paper trail, the most telling documents are the  time cards
and the letter Sram Lhe non-certifiec staff regquesting
reinscatoment of holidays and referencing section 75-7206 RCH,
the codified stzrute relied upon by the Hoard in Its defense.

The fac: that this reference ocecurred in 12384 is indicative



il

1%

12

1d

14

15

i

17

18

|

&

24

25

either af a mistake on +the part of the non=certifisd gstaff In
referencing that -particulsar =tatute or an intention to go alsngy
wWith the Seard policy and obtaip the other items listed on  page
three of Defendanc's Exhibit $£5. With the ' available factse the
mistake sTepnario 1s conjecture. The second scenario is possible
when viewad ln the context of the time cards and the other paper
Eradil. The  status guo &t the tims the first oollectively
bargained contract was negotiated did not provide payment for
holidays falling on Sunday. The Board did not make 2 unilatéral]

change, but rather followed the status oguo.

V. CONCLUSTONS OF LaW

The ewvidence does not demonstrate that the Defendant
violated 39-31=401(1} and 39-31-401{5} MCA by making a unilateral
change 1in a mandatory subject of bargaining during the coursse af
negotiations.
V1. RIECOMMENDED CRDER

The relief reguested by the Ceomplalnant s deonied and it is
recommended $hat this matter be dismissed.

Dated this 27 day of ~F&l . 1581,

7

BOARD OF FPERSUOBNEL AFFEARLS

Lﬁ;anﬂﬂ D)

Eearing Examiner
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STATE OF MONTAKR
SEFORE  THE BOARRD OF - PERSOHNEL APPEARLS

1 THE HATTEER OF ‘UNFAIR LABOR. FRACTICE HO. IL1-ES

ET&HEHEE—EHHLTDH, CLASSEIFIED }
ASSCLTATION, }
)
Eumplﬂinant, } FINDINGS OF FARCT;
} CONCLAOSIONS OF LAW
W ] ORDER
]
FLOBREMCE=CARLTCON SCHOCOL ]
BISTRICT, 1
]
efendant. |

ol i R e i T e R T R S T A TR T

= Bk INTRODUCTION

The above matter comes on as a resdglt of an unfair labor
practice filed by the Florence-Carlton Classified hssociatien on
June- 26, 1989. Pur=uant to agreement between the partiss an
evidentiary hearing wase walved and stipulated facts were
submitted to the hearing examiner. Briers have been fliled. HNao
requast for oral arqument was made, The matter was submitted an
Goceaber 16, 1989:

IT. TSSUE (A= defined by the parties)

Whethar the Defendant'=s failure either to give classified
amployess the Mondays following Christeas and Hew Year's as paid
holidays or to pay esployees for Christmas and New Yeéar's in
light of the history of giving the following Mondays off with pay
whan halidays fell on Sundays in 1982, 215983 and 1984 iz &
upilateral change in a mandatory subject of bargaining and .a

refusal te bargain in goed faith.
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ITTI. ETTPULATED FACTSE

1. The Florence-Chrlton Classified Association
{essociation) represents the clasaified enplovees of Dafandant
school district.

2. The Association was certified ms Ehe exclusive
representative in the fall of 1%86. The partiss pegotisted in
1367 and 10BE sesking to reach agreement on an initial
collective  bBargaining <oontract. The inltial canktcact was
entered intas an February 17, 1%89.

3. Christmas 1988 and Hew Year's Day 1989 fell on Sundays.
The classified employees did not work, noer were they paid for the
twa halidays. They were not given the follawing Mandays off nor
were they pald more than straight time for the fellawling Mandays.

4., The last time Christmas and New Year's Day fell an
Sundays was 1n 1983 [Christmasa)] and 1984 (Hew Year's Dav). Tha
clasaified employees received the fellowing Mondave as holidavs
and were.paid for the Menday haolidays.

= In 1I%E2, July 4th fell en .a Sunday, ¥Year round
clagoified emplayess scheduled to work 4n July were given Manday,
July 5; 1981 ag a holliday and wWere paid for that holiday.

E. The collective bargaining contract sclved the problen
for the future. Complalnant's regquested remedy la stralight time
pay for Christmas 1988 and New Year's Day 1989 for all classified

employess represented by the Assaciation.

F
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IV, DISCUSSION

This natter was to be submitted by stipulatieon. Thar was
gone with the Complainant eigring the =ztipulation aon Sentember
12, 19839 and the Defendant signing the stipulatien an Octaober 31,
158849,

In its initial brief the Defendant has attempted to submis
"evidence”™  that was  never stipulated. In resuponse tha
Capplainant has countered with an affidavit that wos never
stipulated. When the stipulaticn was signed it was a daona deal.
Abzant an agreement to dao 86, the additional or new sevidence will
not he cansidered,

The guestion Iin this particular oase is whether =
unilateral chahge has been made in a mandatory subject of
bargaining. Under NLRE® precedent holidays are a mandatory

aubject of bargaining gSlpger Mfg. Co. +. NEEB, 313 D.S. 595;

[I941), -8 LRERM T40. Such precedent 12 persussive if not
dispaositive of sinilar questions before the Board of Persopnnel

Aopeals, State ex rel, Board of Personnel Anpeals yg, Dlsprick
Court., 183 Montana 223, 598 P.2d }117, 103 LRRM 2297 Teapatar

Locn] Nao, 45 w, §State ew rel. Board of Personnel Appenpls, 1985

Montana 272, 635 P.2d 1310, 110 TREM 20127 City t Falls v.

roung (TTT), &33 P.2d 1385, 119 18BN 2682, 21 Mentana 13.

Heolidays .are a mandatary subject of bargaining. Also see 18 AG

Opinions #38, 1980 and Florence-Carlton v. School District Koo

15-6, ULF 5-77 where the Board of Fersonnel Appeals. recognized
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Ehsk Mantans ststutes desaling with pu.h'.l.:i.l: coplayecs are concorned
Wwith wages, hours: and warking cenditions, mpandatory subjects.
AltRough Ehe Assaciation employers areg Tiot coversd by tThe
statutes on holidays they are public employess. Tf halidays are
a mandatery subject for public employees covered by holiday
statutes there is no reason to beliewve that helidays would not be
a mandatory subject for all public employess.

A unllateral change in & mandatory subject of bargaining is
a per sa& refusal to bargain and a wviolation of the Ack, HLRER wv.
Batz, 363 D.E5. 73&. The law found in Hatz has also bean followed
By the Board of Personnel Rppeals. The Court in ¥atg found
thres sxesptiens to the doctr¥rine that unilateral actioesn by an
eaplayer Was & per sa wiolation of the act. The  excepticng ta
the doctrine were impassze, waiver, and necessity, none of which
exiat in thia casme,

Fron the facte it ls slear that in the past (1983 and 1584)
the classified emploveas had received a holiday if Christmas or
Hew Years fell on a Sunday., They also received a MHMonday off in
1232 when the d4th of July Cell on: a Sunday. This practice would
certainlys give rise to an - expectatien on the part of the
employess that the same would happen for Christmas and Hew Years
in 1983 and 1939 until such time as any dovbt abaut this
practice, it there were any doubt, had been erased. Fron bhe
atipulated facts  this ococurred with agreement on the first

contracc = February 17, 18RS, Doubt, 1f there werao-any, was nok
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eraged prior to this time and the District had an cbligetion te
maintain the status queo which was payment for the holidaya,

Ta do otherwise was a unilateral change in & mendatory subject of

bargaining.
V. CONCLUSIONS OF LAW
i The Detendant violated 39-3-40L(1) and 39-3-401(5) MCA

by making a wunilateral change in a mandatery subject of
bargaining duripng the course of negotiations.
VI. ERECOMMERDED ORRER

The rellelf ragquested by the Complainant is granted. Tha
Florence-Carlton School District is ordered te compensate those
emplovess employed by the Florence-Carlton School District on the
datea that the subject holidays occcurred.

Dated this /278 day of April, 1980.
SORRD OF PERSOMNMNEL: APPERLS

Byt : m

TN ANDREW
Hearing Examiner

HOTICE: Exceptions to these Findings of Fact, Conclusicons of Law
and. Reconnended Order may be filed within twenty days of =ervice.
If mo exceptlons are filed the Recosmended Order will becerne the
Drder of the Board of Personnel Appeals.



